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Italy – Delegation Law for the reform of the Italian Tax 
System: Implementing decree on ‘certainty of law rules’

Delegation Law n. 23 of 11 March 2014 contains measures aimed at reforming 
the Italian Tax System, and delegates the Government to issue implementing 
decrees. 

Legislative decree n. 128 of 5 August 2015, implementing art. 5, 6 and 8 par. 2 
of Law n. 23/2014, and aimed at increasing legal certainty in dealings between 
the tax authority and taxpayers, was published in the Official Gazette n. 190 of 
18 August. It is in force since 2 September, though some provisions apply from 
1 October 2015. The decree contains measures on the following topics: i) abuse 
of law and tax avoidance, ii) statute of limitation for tax assessments and iii) tax 
cooperation compliance regime. We briefly summarize below the main 
provisions contained in the decree. 

Abuse of law and tax avoidance (art. 1)
The concepts of ‘abuse of law’ and ‘tax avoidance’ are unified and a new 
definition of ‘abuse of law’ is introduced in Law n. 212/2000 (Statuto del 
contribuente), with art. 10-bis. In the past, abuse of law had only been defined 
by jurisprudence. The former income tax wide-scope anti-avoidance provision 
(art. 37-bis of decree n. 600/73 or ‘tax assessment code’) is repealed.

New art. 10-bis has a general scope (there is no longer an exhaustive list of 
transactions subject to the anti-avoidance test), and is applicable to all taxes 
(income and indirect taxes, except for custom duties). Under the new definition, 
abuse of law is characterized by the contemporary presence of the following 
elements: 

a) absence of economic substance (transactions are deemed to be lacking 
economic substance where they consist of facts, acts and contracts, also 
interconnected, which cannot generate significant effects other than tax 
advantages)

b) realization of an undue tax saving (i.e. a tax benefit, even if not immediate, 
obtained in contrast with the purpose of tax provisions or the principles of 
the tax system)

c) tax saving being the essential effect of the transaction. 
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Transactions that are justified by non-marginal sound non-
tax reasons, including those with reorganization or 
management purposes, aimed at improving the structure 
or the functionality of the business or the professional 
activity of the taxpayer, cannot be considered abusive. 

The taxpayer remains free to choose amongst different 
optional regimes provided by the law and amongst 
transactions leading to a different tax burden. 

Transactions deemed to be abusive cannot be opposed to 
tax authorities, who deny effects and apply taxes based on 
abused principles, crediting taxes already paid. 

The taxpayer may submit an advance ruling request, under 
the procedure set forth by art. 11 of Law n. 212/2000 
(‘standard’ ruling), to ascertain whether transactions that 
he intends to set up (or that he has already completed) 
qualify as ‘abuse of law’. The request must be submitted 
before the deadline for filing the tax return or completing 
the tax obligations connected with the transaction the 
request refers to. 

Abuse of law is a ‘residual’ anti-avoidance provision: a 
transaction can be assessed under the abuse of law 
provision only where it cannot be assessed pursuant to a 
different specific anti-avoidance measure. 

The assessment of abuse of law is subject to a specific 
procedure: the assessment notice, which must be 
appropriately motivated, can only follow a clarification 
request sent to the taxpayer, being null otherwise. The 
taxpayer has at least 60 days to answer. Italian tax 
authorities have the burden to prove that the transaction is 
abusive as per aforementioned requisites under letters a) 
to c). The taxpayer claiming defense based on non-
marginal sound non-tax reasons must demonstrate their 
existence.  

Transactions that fall in the definition of ‘abuse of law’ will 
not be subject to criminal penalties but to administrative 
sanctions only.

The new abuse of law rules will become effective starting 
from 1 October and apply to transactions completed 
before that date, if not already challenged by the tax 
authorities by way of a formal assessment notice.

Statute of limitation for tax assessment (art. 2)
Under current tax provisions on income tax and VAT 
assessment, in presence of a violation that may imply a 
complaint for a tax crime, ordinary statute of limitation 
doubles. The decree amends this law provision by clarifying 
that such extension occurs only if: a) Italian tax 
administration (including tax police or Guardia di Finanza) 
submits a formal criminal complaint to the court, and b) the 
submission of such complaint occurs within the standard 
deadline of assessment (in general, end of the 4th year 
following that of the tax return assessed or end of the 5th

year, in case of failure to submit the tax return).

Tax cooperation compliance regime (artt. 3 - 7)
The decree introduces a new tax compliance regime 
(Regime di adempimento collaborativo), aiming at increasing 
communication and cooperation between tax authorities and 
taxpayers, available to companies of a relevant size. The first 
application will be in fact available only to taxpayers with a 
turnover or income of at least 10 billion euro. It is a voluntary 
regime that is available only to taxpayers that have in place 
an efficient system for detecting, measuring, managing and 
controlling tax risks. This regime allows a continuous 
exchange of information and aims at preventing tax 
litigations. The regime has, amongst others, the following 
effects: 

1) It allows the taxpayer to reach with Italian tax authorities 
a common evaluation of potential tax risks before the 
deadline for the submission of tax returns. 

2) It provides a ‘fast’ advance ruling request, to which the 
tax authorities must reply within 45 days.

3) Administrative sanctions can be reduced by 50 per cent 
and collection of these sanctions remains suspended 
until the final assessment.

4) In case of complaint for a tax crime, Italian tax 
authorities will inform the public prosecutor that the 
taxpayer adhered to this cooperation regime. 

The taxpayer may apply by electronically submitting a 
specific request. Following the tax authorities’ confirmation, 
communicated within 120 days from the request's 
submission, the program applies starting from the tax year in 
which the request has been submitted. A forthcoming 
ministerial decree will contain implementing measures.
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